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NOTE
THE ENTRY AND REGULATION OF FOREIGN
CORPORATIONS UNDER NEW MEXICO LAW
AND UNDER THE MODEL BUSINESS
CORPORATION ACT
A "workhorse" subcommittee' of the Committee on the Revision
of the Corporate Laws of New Mexico has been reviewing the
Model Business Corporation Act 2 to determine whether this act
would be a substantial improvement of New Mexico's present corporate statutes. An eventual adoption of this Model Act would
bring New Mexico into the large number of states that have recently revised their corporate laws-sometimes at a very considerable expense. These recent revisions indicate an effort on the part
of state legislatures to update the statutory regulation of corporations to modern financial and business practices. The New Mexico
Corporation Act, adopted in 1905, 4 certainly qualifies for such an
updating.
The focus of this Note is on one aspect of the Model Act having
impact on the economic well-being of New Mexico: the entry and
regulation of foreign corporations. It is hoped that a comparison
of the Model Act to New Mexico statutory framework will demonstrate that the adoption of the Model Act is both desirable and
necessary. To facilitate this comparison a division of the law governing foreign corporations must be made. Thus, the first three sections
1. This subcommittee is presently composed of seven Albuquerque attorneys:
Gerald Fowlie, Graham Browne, Daniel Sisk, Robert Poole, Wayne Wolfe, Virgil
Brown, and Orlando Miera; a professor at the University of New Mexico School of
Law, Allen Liker, and one attorney from the office of the State Corporation Commission, Barney Cruz.
2. ABA-ALI Model Bus. Corp. Act (1964) [hereinafter cited as Model Act].
This act was prepared by the Committee on Corporate Laws (Section of Corporation, Banking, and Business Law) of the American Bar Association, and should be
distinguished from the Model Business Corporation Act promulgated in 1928 as the
"Uniform Business Corporation Act" by the Conference of Commissioners on Uniform State Laws which in 1943 was renamed "Model Business Corporation Act" and
in 1957 was withdrawn.
3. The N.Y. Bus. Corp. Law of 1961, for example, was the result of a five-year
program costing more than a third of a million dollars. See Henn, The Philosophies
of the New York Business Corporation Law of 1961, 11 Buffalo L. Rev. 439 (1962).
4. Laws of 1905, ch. 79, §§ 1-135 taken substantially from New Jersey Laws 1896,
ch. 185 §§ 1-114.
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of this Note deal with the entry of the foreign corporation into
New Mexico. This includes a determination, by statutory definition, of those foreign corporations which are properly subject to
New Mexico's regulations; the coercive devices available to the
State Corporation Commission that compel these corporations to
file with the Commission and to qualify to do business within the
state, and the requirements which must be met by the foreign corporation in order to comply with these filing requirements. Assuming the corporation has so qualified and properly entered the state,
the next two sections deal with two important liabilities imposed
on the corporation so long as the corporation is qualified to do business in New Mexico. These are the statutory provisions for constructive service on the corporation to be made through the State
Corporation Commission under certain circumstances and the taxation of the corporation. The final two sections of this Note deal
with the termination of the corporation's authority to do business
within the state. This termination may take the form of a revocation of the authority by the State Corporation Commission or the
corporation may, by meeting specified requirements, voluntarily
withdraw from the state.
I
WHAT CONSTITUTES "DOING BUSINESS" FOR PURPOSES OF
DETERMINING WHICH CORPORATIONS ARE SUBJECT
TO STATE REGULATION

The customary approach in deciding which foreign corporations
are subject to state regulation and, accordingly, must file with the
State Corporation Commission in order to qualify to do business
within the state has been to determine whether the corporation is
"doing business" or "transacting business" 5 within the state. This
basic approach is used in New Mexico 6 and under the Model Act.7
The question causing confusion among the commentators and in
the courts is what is meant by the mystic clause "doing business."
The task of formulating a definition has been left to the courts to
resolve on a case by case method in most instances, although a few
5. These two phrases are interchangeable. See Goode v. Colorado Inv. Loan Co., 16

N.M. 461, 465, 117 Pac. 856 (1911), citing General Conference of Free Baptists v.
Berkey, 156 Cal. 466, 105 Pac. 411 (1909), but see Smythe Co. v. Fort Worth Sand
& Gravel Co., 105 Tex. 8, 142 S.W. 1157 (1912), holding that "transacting business"
included more activities than "doing business."
6. N.M. Stat. Ann.§ 51-10-4(A) (Supp. 1965).
7. Model Act § 99.
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legislatures have been adventurous enough to give the phrase an
affirmative statutory definition. Unfortunately, these efforts are
often little more than the substitution of an equally ambiguous
phrase or clause."
A more common statutory treatment, and the one employed by
the Model Act,9 is to specify that certain activities are not to be
construed as doing business. By so doing, the Model Act does not
embark on a revolutionary concept; several states have similar
negative definitions of doing business.' The oldest and most common of these statutory provisions is that doing business does not
include engaging in interstate commerce." The genesis of this particular exception was a realization that interstate commerce was
beyond the regulatory powers of the state government.
The rationale supporting a negative statutory definition of doing
business is simple and commendable-it serves to prevent litigation
of the question. The definitional problem is, however, not so easily
solved. In this kind of a definition the list of activities exempted
from the concept of doing business is not, and should not be, intended to be exclusive. 12 Additional exemptions will continue to be
delineated by the courts as cases arise. The Model Act's negative
definition is further criticized as excluding from the definition of
doing business only those activities that would never be held to be
doing business even absent a statutory provision."
Because any statutory definition of doing business, or of what is
not doing business, would be an innovation to New Mexico law, it
seems appropriate to examine separately each of the ten activities
8. See, e.g., Cal. Corp. Code § 6203: "Transact interstate business means entering
into repeated and successive transactions of it [the corporation's] business in this
State, other than interstate or foreign commerce." Kansas, however, has ventured to
be more specific. See 2 Kan. Gen. Stat. Ann. § 17-506 (Repl. 1963):
Every corporation organized under the laws of another state, territory or foreign country that has an office or place of business within this state, or a
distributing point herein, or that delivers its wares or products to resident
agents for sale, delivery, or distribution, shall be held to be doing business in
this state within the meaning of this act.
9. Model Act § 99.
10. See Latty, Some Miscellaneous Novelties in the New Corporation Statutes, 23
Law & Contemp. Prob. 362i 394 (1958).
11. Ibid.
12. Model Act § 99 is explicitly made nonexclusive in its definition.
13. The Comment to § 99 in 2 Model Business Corporation Act Annotated 566
(Supp. 1966) takes the more laudatory position that the act specifies certain actions
which have been held to constitute doing business by some courts, shall not be so deemed
under the Model Act. But see the observations made in Shepherd, Foreign Corporations
Doing Business in Texas, 3A Vernon's Tex. Civil Stat. 473 (1955).
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to be beyond the scope of doing busi-

(a) Maintaining or defending any action or suit or any administrative or arbitration proceeding, or effecting the settlement thereof

or the settlement of claims or disputes.
Obviously, engaging in a judicial or administrative proceeding
does not, in and of itself, constitute doing business in a state. Tacit
approval of this conclusion is found in any New Mexico decision
that has allowed an action to be maintained by a foreign corporation that has not qualified to do business in New Mexico. Although
the New Mexico statutes' prohibit the maintainence of any action
on a contract made by a foreign corporation in this state by a foreign corporation not having been authorized to do business in New
Mexico, the prerequisite to this prohibition is that the corporation
was unlawfully transacting business in New Mexico. This obviously
contemplates some conduct in addition to the suit itself. Similarly,
there is no statutory or judicial intimation that a corporation must
qualify to do business in New Mexico before it may participate in
an arbitration proceeding.
(b) Holding meetings of its directors or shareholders or carrying
on other activities concerning its internal affairs.
No New Mexico case has arisen in which a foreign corporation
was sought to be charged with doing business in the state because it
held meetings of its directors or shareholders in New Mexico. If
one accepts the premise that the primary objective of requiring a
foreign corporation to qualify to do business within the state is to
protect the New Mexico resident in his relationships with the corporation, there could exist no policy argument supporting the extension of the doing business concept to meetings of directors or
shareholders-at least no more than would exist for a requirement
that any organization seeking to hold a convention in New Mexico
must register and qualify with the State Corporation Commission.
Similar reflections could be made about the clause allowing a
foreign corporation to carry on other activities concerning its internal affairs. The courts have shown reluctance when asked to reg14. Model Act § 99.
15. N.M. Stat. Ann. § 51-10-5 (Repl. 1962).
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ulate a foreign corporation's internal affairs even if the corporation
has qualified to do business in the state. 16 The Model Act even goes
so far as to expressly disavow that it would give the local forum
authority to regulate a corporation's internal affairs. 1 7 To the extent the judiciary would deny having jurisdiction over the internal
affairs of a foreign corporation, it would be a fallacy to provide
that for the same activities the corporation must qualify to do business in order that New Mexico residents may be protected by New
Mexico's corporate statutes.' 8 A problem remains, however, in determining what falls within the scope of activities "concerning its
internal affairs." Certainly it would cover proxy solicitations, purchasing the corporation's own bonds or shares of stock, and negotiating employment contracts for the corporation's officers and directors. How much further the corporation may go without fear of
local interference would, under the Model Act, remain open for
judicial interpretation."
(c) Maintaining bank accounts.
The maintainance of bank accounts within the state should
never, by itself, be held to be transacting business within the state.
Again, New Mexico has no precedent on the question. At least one
case from another jurisdiction has, however, held that a foreign
corporation need not qualify to do business although the corporation was carrying on several activities within the state among which
16. See North State Copper & Gold Mining Co. v. Field, 64 Md. 151, 20 At. 1039
(1885).
17. Model Act § 99.
18. The object of our statute, and of similar statutes passed by other states, is to
provide for the collection of debts due from foreign corporations, through its
agents, and to protect our citizens from frauds or wrong, whether the wrongdoer be foreign or domestic. But it was not the intent of our statute to give our
courts jurisdiction over the internal affairs of a foreign corporation.
North State Copper & Gold Mining Co. v. Field, 64 Md. 151, 20 Atl. 1039, 1040 (1885).
19. The most often quoted definition of "internal affairs" comes from the Maryland court in North State Copper & Gold Mining Co. v. Field, sutra note 18:
That, where the act complained of affects the complainant solely in his capacity as a member of the corporation, whether it be as stockholder, director,
president, or other officer, and is the act of the corporation, whether acting in
stockholder's meeting, or through its agents, the board of directors, then such
action is the management of the internal affairs of the corporation. Where,
however, the act of the foreign corporation complained of affects the complainant's individual rights only, then our courts will take jurisdiction, whenever the cause of action arises here.
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was the maintainance of a bank account.2 Investments in bank accounts by a foreign corporation carries little risk of loss to New
Mexico residents and should accordingly not be inhibited by a requirement that the investing corporation qualify to do business.
(d) Maintaining offices or agencies for the transfer, exchange,
and registration of its securities, or appointing and maintaining
trustees or depositaries with relation to its securities.

To a large extent this provision overlaps with the provision that
a corporation may "carry on other activities concerning its internal
affairs." ' 21 It has the possible advantage of encouraging the estab-

lishment or designation of New Mexico offices for the transfer and
registration of the securities of 22foreign corporations not otherwise
transacting business in the state.

(e) Effecting sales through independent contractors.

The New Mexico Supreme Court has never ruled on whether a
foreign corporation must qualify to do business because it carried
on activities through an independent contractor. In the situation
where it is clear that the relationship between the foreign corporation and the local business man is that of an independent contractor, it is rarely contended that the corporation is doing business in
the state. This would be true, for example, in those industries
where the manufacturer franchises local agents to sell its product.
It should be noted that the Model Act only authorizes the effecting of sales through independent contractors. This is, therefor, a
limited provision and one that is well recognized in case law. 2 8 The

Model Act therefore takes a noncontroversial position. The specification of "effecting sales," however, should not be construed as a
limitation on other activities that may properly be undertaken
20. Badische Lederwerke v. Capitelli, 92 Misc. 260, 155 N.Y. Supp. 651 (Sup. Ct.
1915).
21. Model Act § 99(b).
22. See Shepard, supra note 13, at 475.
23. The consignment of goods by a foreign corporation to factors or to merchants in a state for sale by them on commission is not a doing of business in
the state within the meaning of statutes prescribing the conditions upon which
foreign corporations may do business in the state. In such cases the business
done or carried on in the state is the business, not of the corporation, but of
the commission merchants themselves.
17 Fletcher, Cyclopedia Corporations § 8484 (Rev. 1960).
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through an independent contractor; other exemptions from the
doing business concept are open for judicial expression.
In addition to the carving out of what other activities may lawfully be conducted through an independent contractor, the courts
must determine, in construing the Model Act, if the particular relationship is, in fact, that of an independent contractor. The phrase
"independent contractor," however, is not nearly so illusory as the
phrase "doing business." Accordingly, it is submitted that this provision should be included in the New Mexico statutes; in a state
as devoid of judicial precedent as New Mexico, any statutory delineation of what constitutes doing business is of value.
(f) Soliciting or procuring orders, whether by mail or through
employees or agents or otherwise, where such orders require acceptance without this State before becoming binding contracts.

There is no authority in New Mexico law on the question of
whether soliciting contracts which require acceptance outside New
Mexico constitutes doing business. Because of the peculiar structure of the New Mexico statutes, this issue could only be presented
in a suit by the State Corporation Commission to impose a fine24
on a foreign corporation for unlawfully transacting business in the
state; there have been no such suits reaching the New Mexico Supreme Court. The common New Mexico judicial determination of
what constitutes doing business arises when a foreign corporation
brings suit against a New Mexico resident who challenges the corporation's right to maintain the action on the ground that the
corporation was not authorized to do business in New Mexico. The
New Mexico resident can be successful only if the corporation' is
25
bringing its action "upon any contract made by it in this state.
In deciding an appeal the supreme court must only determine
whether the contract was made in New Mexico; if not, the court
does not reach the question of whether the solicitation of the contract constituted doing business. The court may assume that the
corporation is, in such a case, unlawfully doing business in the state
without affecting the corporation's right to maintain the action.26
The Model Act goes beyond New Mexico's present limitation on
24. N.M. Stat. Ann. § 51-10-7 (Repl. 1962).
25. N.M. Stat. Ann. § 51-10-5 (Repl. 1962).
26. Transradio Press Service, Inc. v. Whitmore, 47 N.M. 95, 137 P.2d 309 (1943)
Alexander Film Co. v. Pierce, 46 N.M. 110, 121 P.2d 940 (1942).
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a foreign corporation's access to the New Mexico courts. A foreign
corporation doing business in New Mexico under the Model Act
without a certificate of authority could not maintain any action or
suit in the New Mexico courts. 27 However, the mere solicitation
of a contract not completed in New Mexico does not, under the
Model Act, constitute doing business. Coupling these two Model
Act provisions one can see that if the corporation has not otherwise
done business in New Mexico, the New Mexico resident defendant
cannot successfully defend against the corporation's suit under either
Model Act provision. If, however, the corporation has otherwise
done business in the state of New Mexico, the defendant would be
successful in challenging the corporation's right to maintain the action under the Model Act; he would not be successful under present
New Mexico law.
The New Mexico Supreme Court's construction of "any contract
made ' 2 by the corporation in this state does not differ from the
Model Act's statutory limitation that the orders must "require
acceptance" outside the state before becoming binding contracts.
The foreign corporation in Alexander Film Co. v. Pierce2 had the
foresight to include in its form contract a clause that the contract
was not to be binding until countersigned by a home office official.80
The New Mexico Supreme Court accordingly held this contract to
be beyond the prohibition of actions based upon contracts made
within the state. The Model Act would simply eliminate one step
from the court's reasoning; it would no longer be necessary for the
court to recite the basic rule that the place of a contract is the
place where the last act necessary to the completion of the contract
was done."'
(g) Creating evidences of debt, mortgages, or liens on real or
personal property.
When contrasted to section (h) infra, it becomes clear that this
provision refers to the creation of debts of the foreign corporation
and the creation of mortgages or liens on real or personal property
27.
28.
29.
30.
31.

Model Act § 117.
This is the terminology of N.M. Stat. Ann. § 51-10-5 (Repl. 1962).
46 N.M. 110, 121 P.2d 940 (1942).
Id. at 111, 121 P.2d at 940.
See Transradio Press Serv., Inc. v. Whitmore, 47 N.M. 95, 137 P.2d 309 (1943).
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belonging to the foreign corporation. Present New Mexico law
gives "any foreign corporation whatsoever"132 the power to purchase and convey real estate without regard to whether the corporation is authorized to do business in the state. There is no New Mexico authority, however, on whether the corporation would thereby
be doing business in the state.
(h) Securing or collecting debts or enforcing any rights in property securing the same.
Again, New Mexico has no precedent on whether the described
acts would constitute doing business. New Mexico does have an
analogous exception to the filing requirements, however, for foreign
corporations that invest in real estate:
Any foreign corporation ... without being admitted to do business
in this state, may loan money in this state, only on real estate mortgages, trust deeds and notes in connection therewith, and . . . enforce such notes, mortgages or trust deeds. . . . All such notes,

mortgages or trust deeds which shall be .. .held by any such
foreign corporation . ..shall be enforceable as though it were an
individual, including the right to acquire the mortgaged property
upon foreclosure . . . Provided, that such activity by such corpora3
tion shall not constitute doing business ....

This statute then provides that in order for the foreign corporation
to take advantage of this exception to the filing requirement, the
foreign corporation must file an agreement that the Secretary of
State will serve as the corporation's attorney for the service of
process arising out of these transactions.
Because of the peculiar wording of the New Mexico statute, it is
impossible to ascertain its scope. The real estate transactions itemized therein are not necessarily intended to be exceptions to the
definition of doing business because the legislature would not include the proviso that such activities must not constitute doing business. The foreign corporation could well be misled by the express
exception to the filing requirement 4 to later be held, presumably
because of the extent of its activities in lending money, to be doing
32. N.M. Stat. Ann. § 51-10-3 (Repl. 1962).
33. N.M. Stat. Ann. § 51-10-4(B) (Supp. 1965). (Emphasis added.)
34. See the conclusions drawn as to the scope of the New Mexico statute in
Prather, What Constitutes Doing Business in Interstate Mortgage Loans By Savings
and Loan Associations, 14 Bus. Law. 824, 832 (1959).
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business in the state.85 If the legislature intended by this statute to
encourage foreign investment in New Mexico real estate, it did so
in a very inartistic manner.3" This legislative policy would be better
fulfilled by the adoption of the Model Act provision which expressly exempts lending on real estate from the definition of doing
business.
(i) Transacting any business in interstate commerce.

New Mexico case law recognizes that a corporation engaging
solely in interstate commerce need not qualify to do business under
the New Mexico corporate statutes. 7 A more correct statement is
not that the corporation is not doing business in the state, but
rather that while engaged in interstate commerce, the corporation's
activities are beyond the power of the state to regulate.38
(j)

Conducting an isolated transaction completed within a period

of thirty days and not in the course of a number of repeated transactions of like nature.

That an isolated transaction does not constitute doing business
has been recognized in New Mexico case law. 39 In Vermont Farm
35. Such a holding could make the corporation susceptible to prosecution by the
Attorney General to recover the fine imposed on foreign corporations by N.M. Stat.
Ann. § 51-10-7 (Repl. 1962). Dicta in Transradio Press Serv., Inc. v. Whitmore, 47
N.M. 95, 137 P.2d 309 (1943), would mitigate against the prosecution; here the court
recognized that because this provision of the corporate laws imposes a penalty, the
statute should "be strictly construed and . . . [its] application should be made to clear
cases only." Under ordinary circumstances-where there is no exception to the filing
requirements for real estate loans-the execution of a note and mortgage in New
Mexico and on New Mexico real estate could, however, constitute doing business in
New Mexico. See Chattanooga Nat'l Bldg. & Loan Ass'n v. Denson, 189 U.S. 408
(1903).
36. Comment, 32 Wash. L. Rev. 204 (1959), briefly sets forth more precise legislation enacted for the same purpose in fifteen states.
37. Abner Mfg. Co. v. McLaughlin, 41 N.M. 97, 64 P.2d 387 (1937). In this case
the foreign corporation obtained orders for its light plants and notes for the purchase
price thereof through agents travelling in New Mexico. The orders and notes were
forwarded to the office of the corporation outside of New Mexico where the orders
were accepted and the light plants shipped. Citing Sioux Remedy Co. v. Cope & Cope,
235 U.S. 197 (1914), the court held that the corporation was engaged in interstate
commerce.
38. Eli Lilly & Co. v. Say-On-Drugs, Inc., 366 U.S. 276 (1961); Dahnke-Walker
Milling Co. v. Bondurant, 257 U.S. 282 (1921) (corporation need not comply with
qualification statutes) ; International Text Book Co. v. Pigg, 217 U.S. 91 (1909) (failure to file financial reports and pay fees).
39. In addition to the cases cited in the text, see Young v. Kidder, 33 N.M. 654,
275 Pac. 98 (1929), where the court extended the single transaction doctrine to an
analogous situation holding that the plaintiff could recover on a real estate commission
agreement despite the fact plaintiff had no real estate license.
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Mach. Co. v. Ash 4° and Goode v. Colorado Inv. Loan Co.,41 the
New Mexico Supreme Court recognized this general rule in
holding that the foreign corporations could maintain their actions
against New Mexico residents. The court made no attempt in
either case to define what was meant by the phrase "an isolated
transaction." The cases are of use, therefor, only to demonstrate
that in such suits it is incumbent upon the New Mexico defendant
to allege and prove that the corporation has engaged in at least one
activity in the state other than the transaction that is the subject
of the suit.
Under the Model Act a foreign corporation contemplating a
venture in New Mexico could safely rely on one certainty: if the
transaction will be completed within thirty days, the corporation
need not qualify to do business. If the transaction is to exceed
thirty days, the Model Act does not demand that the corporation
qualify-the corporation can then rely upon a more liberal judicial
interpretation of a single transaction or, alternatively, the particular transaction may be protected by another Model Act exclusion. 2
The present New Mexico statutes would afford such a corporation
no certainty.

COERCIVE DEVICES USED TO COMPEL A FOREIGN CORPORATION
DOING BUSINESS TO QUALIFY TO DO BUSINESS
IN THE STATE

Every state43 employs some form of coercive device to force a
foreign corporation transacting business within the state to apply
for a certificate of authority to do business in the state. 44 The typical sanctions imposed on a noncomplying foreign corporation are
a combination of (1) a limitation of the foreign corporation's access to the courts of the state, (2) a provision that the corporation
can not, by failing to comply, escape the state's imposition of fees
and franchise taxes, and (3) the imposition of a monetary fine on
40. 23 N.M. 647, 170 Pac. 741 (1918).
41. 16 N.M. 461,117 Pac. 856 (1911).
42. E.g., the interstate commerce exclusion often covers the sale of property that
requires more than thirty days for installation within the state. York Mfg. Co. v. Colley, 247 U.S. 21 (1918) (installation of an ice plant).

43. With the possible exception of Kansas. See Kan. Gen. Stat. Ann. § 17-501
(Supp. 1959).
44. Although the specific terminology "certificate of authority," may not be used,
an affidavit of similar import is of universal use.
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the noncomplying corporation. This list is, of course, not exhaustive.45 These three general classes of sanctions do, however, embody
the coercive devices available under either the Model Act or the
present New Mexico statutes.
Section 5 1-10-5 of the New Mexico statutes4" provides that:
Until such corporation so transacting business in this state shall have
obtained said certificate . . . it shall not maintain any action in
this state, upon any contract made by it in this state. .... 47
Model Act Section 117 contains the corresponding provision:
No foreign corporation transacting business in this State without a
certificate of authority shall be permitted to maintain any action,
suit or proceeding in any court of this state, until such corporation
shall have obtained a certificate of authority.
The Model Act would thus expand the scope of the prohibition on
the foreign corporation's access to the courts far beyond the scope
of the New Mexico provision. Although neither goes to the extreme of denying the foreign corporation access to defend a suit,4"
as some statutes would attempt to do, 49 the Model Act would preclude the maintenance of any action; New Mexico only proscribes
actions upon contracts made by the corporation in New Mexico.
This distinction was determinative in Alexander Film Co. v.
Pierce.5° The plaintiff was a foreign corporation having its home
office in Colorado Springs and engaged in the business of furnishing publicity-film rental service for merchants throughout New
Mexico. The plaintiff employed agents to travel within New Mexico to contact merchants to be served, and to enter into written
contracts with the merchants. On these facts it would seem that
45. Further sanctions include denying the foreign corporation the benefit of a
statute of limitations, rendering officers or shareholders of the foreign corporation
personally liable on contracts made within the jurisdiction, or providing for injunctions to be brought to prohibit the corporation from continuing its unauthorized business. See 2 Model Business Corporation Act Annotated § 117, at 666-68 (1960).
46. N.M. Stat. Ann. § 51-10-5 (Repl. 1962).
47. Ibid. There is added a savings clause for contracts made prior to March 15,
1905.
48. Model Act § 117 states that the corporation may defend any action, suit, or proceding without any qualifying language. The same result is reached under N.M.
Stat. Ann. § 51-10-5 (Repl. 1962).
49. See Wis. Stat. Ann. § 180.847(1) (1957) ; Hawaii Rev. Laws § 174-10 (1955)
Nev. Rev. Stat. § 80.210.
50. 46 N.M. 110, 121 P.2d 940 (1942).
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New Mexico would have a valid interest in requiring the corporation to qualify and comply with the requirements that a foreign
corporation designate an agent in the state upon whom the merchants could serve process. Nevertheless, the New Mexico Supreme
Court affirmed the trial court's judgment for the plaintiff. In its decision the court assumed that the corporation was transacting business in New Mexico. Fortunately for the corporation, however, it
had had foresight to insert in its form contract a provision that
the contract was not to be binding until countersigned in Colorado
Springs." Thus, the action brought by the plaintiff corporation was
not "upon a contract made in New Mexico."
It is submitted that the Model Act's expansion in the denial of
access to the New Mexico court is preferable to the present New
Mexico statute. If a foreign corporation is unlawfully transacting
business in New Mexico, it should be subject to those sanctions that
may be constitutionally imposed. It should not be able to avoid some
sanctions by conducting a portion5 2 of its business through contracts
that require a purely formal 3 out of state acceptance.
The Model Act5 4 further provides that the failure of a foreign
corporation to obtain a certificate of authority to transact business
shall not impair the validity of any contract of the corporation.
This makes it clear that a contract made by an unqualified foreign
corporation is not void but can be enforced either by a suit instituted after the corporation qualifies or by qualification after suit
has begun without the necessity of a refiling of the suit. 5 The same
results are reached in New Mexico under case law. The typical
procedure under which such a case arises is that the foreign corporation files its suit and the defendant protests the corporation's
failure to have a certificate of authority to do business by filing a
51. Id. at 111, 121 P.2d at 940. Model Act § 99(f) would prevent the solicitation
of such a contract from being construed as doing business. From the court's opinion
it cannot be ascertained whether the corporation's other activities would have been
enough to constitute doing business.
52. Contrary to this argument, it must be remembered that the defendant who relies upon the corporation's inability to sue is receiving a windfall. The prohibition
against the suit does not go to the merits of the corporation's claim.
53. Alexander Film Co. v. Pierce, 46 N.M. 110, 112, 121 P.2d 940, 941 (1942),
quoting from Restatement, Contracts §74 (1932): "A contract is made at the time
when the last act necessary for its formation is done, and at the place where that final
act is done."
54. Model Act § 117.
55. 2 Model Business Corporation Act Annotated § 117, at 672 (1960).
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plea in abatement.5 6 Under such a plea the court may, if a statute
of limitations is involved, discontinue the litigation until the corporation has had an opportunity to comply with the filing require57
ments. This precludes the necessity of a dismissal.
Because of a provision in the New Mexico statutes, section 5110-758 which imposes a fine upon any foreign corporation failing to
comply with the filing requirements, there was a question at one
time as to whether a contract made in violation of the filing requirements was not so much against the policy of the state as to render
the contract void.5 9 Although this argument found support in a
questionable New Jersey precedent,6" this issue now seems dead.
Despite various descriptions of this fine as being merely "civil
damages"'" or as a "penalty" to be applied in clear cases only,62
these contracts are not void under New Mexico law. The New
Mexico Supreme Court in Niblack v. Seaberg Hotel Co." emphasized the language of section 51-10-5: "Until such corporation . . .
shall have obtained said certificate .

. ." The court held that ac-

tions upon such contracts are only suspended until a corporation
64
violating its provisions has complied with the law.
56. E.g., see the procedure followed in Transradio Press Serv., Inc. v. Whitmore, 47 N.M. 95, 137 P.2d 309 (1943); and similarly in J. H. Silversmith, Inc. v.
Keeter, 72 N.M. 246, 382 P.2d 720 (1963).
57. This is important if a statute of limitations is involved. The court will presumably avoid a dismissal because the corporation's right of action is only suspended.
Niblack v. Seaberg Hotel Co., 42 N.M. 281, 76 P.2d 1156 (1938). Further support is
found in the court's approach to the defendant's plea: "A plea in abatement, which
is a plea that is not favored, is one that does not go to the merits of the action but
goes only to the right to maintain that particular action. Transradio Press Serv., Inc.
v. Whitmore, 47 N.M. 95, 98, 137 P.2d 309, 311 (1943).
58. N.M. Stat. Ann. § 51-10-7 (Repl. 1962).
59. See dicta in Utah Const. Co. v. St. Louis Const. & Equip. Co., 254 Fed. 321
(D. N.M. 1916), where the court believed it a "positive absurdity" to construe the
penalty statute so as to allow the foreign corporation to obtain a certificate to do business after all the business had been transacted and then maintain an action thereon.
60. Wolf v. Lancaster, 70 N.J.L. 201, 56 Atl. 172 (Sup. Ct. 1903). This case was
later so distinguished that it stood reversed on this point. Protective Fin. Corp. v. Glass,
100 N.J.L. 85, 125 At. 879 (Sup. Ct. 1924).
61. Niblack v. Seaberg Hotel Co., 42 N.M. 281, 76 P.2d 1156 (1938): "There is
nothing immoral in transacting business in this state without a permit to do so; nor is
it made a crime to do so; it only subjects the offender to civil damages." Id. at 286,
76 P.2d at 1159.
62. Transradio Press Service, Inc. v. Whitmore, 47 N.M. 95, 99, 137 P.2d 309, 311
(1943).
63. 42 N.M. 281, 76 P.2d 1156 (1938).
64. Id. at 286-87, 76 P.2d at 1159. (Emphasis added.) See also 1943-44 Ops. Att'y
Gen. 204 (1943), advising the State Auditor that he would be justified in approving
vouchers for payment for merchandise purchased from a corporation not authorized
to do business in New Mexico.
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New Mexico statutes impose a fine on every foreign corporation
transacting "any business in any manner whatsoever, directly or indirectly, in this state without having first obtained authority therefor" 65 in the amount of 200 dollars for "each offense.""" The
Model Act contains no comparable provision. Section 117 of the
Model Act does, however, expand the sanction of depriving the
foreign corporation of its access to New Mexico courts. This Model
Act provision lessens the necessity of having the penal provision
of section 5 1-10-7. Nevertheless, it would seem advisable to retain
this section in addition to the Model Act provisions, with proper
adjustments, 67 if the Model Act is adopted by New Mexico. The
possible imposition of a fine insures the State Corporation Commission of a quick and adequate remedy against reticent corporations;
in fact, the mere threat of such a prosecution may be a valuable
coercive device.
To eliminate a corporation's incentive to breach the filing requirements, the Model Act provides for the Attorney General to
collect all fees and franchise taxes, together with penalties, in an
amount equal to that which would have been imposed had the corporation duly applied for and received a certificate of authority to
do business in the state.' The State Corporation Commission would
be given, under the Model Act, authority to charge and collect the
foreign corporation's license fees regardless of whether the corporation is in fact licensed.69 The New Mexico franchise tax provision 7° does not explicitly include an assessment on unqualified
corporations; however, such an assessment is not precluded .7 In
this situation one might imply that the legislature intended to tax
the foreign corporation that is doing business within the state without having procured a certificate of authority to do so. It would,
65. N.M. Stat. Ann. § 51-10-7 (Repl. 1962). Despite the sweeping terminology
used, the usual exceptions to the doing business concept remain applicable here. See
Wensley v. Godby, 101 N.J.L. 325, 128 Atd. 590 (1925).
66. N.M. Stat. Ann. § 51-10-7 (Repl. 1962). There is no indication what this phrase
encompasses.
67. See note 177 infra.
68. See Model Act § 128. The penalty for refusal to file an annual report is ten
per cent of the tax assessed against the corporation.
69. Model Act § 124. There is no penalty imposed for failure to pay license fees.
70. N.M. Stat. Ann. § 51-13-1.2 (Repl. 1962).
71. "Foreign corporation" is defined in N.M. Stat. Ann. § 51-13-3 (Repl. 1962), for
purposes of the franchise tax as being "any corporation ... organized under the laws
of any other state or country. . . ." N.M. Stat. Ann. § 51-13-2(A) (Supp. 1965), imposes a tax on "every domestic or foreign corporation for profit" without any limitation to foreign corporations authorized to do business.
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however, be best, as is done in the Model Act, to make explicit all
the ramifications of unlawfully transacting business in the state.
III
FILING REQUIREMENTS TO BE MET BY A FOREIGN CORPORATION
QUALIFYING TO DO BUSINESS WITHIN THE STATE

Each state has the power to limit or condition the entry of a
foreign corporation into the state. This power is subject only to
the proviso that the state may not require the corporation to forego
its constitutional rights as a condition of doing business in the state,
nor may the conditions imposed constitute a burden on interstate or
foreign commerce.72 Having complied with the state's requirements,
the corporation is then given the same, but no greater, rights, powers, and privileges as a domestic corporation and, correspondingly,
the corporation is subjected to the same duties and liabilities.
One condition to entry universally imposed is that the corporation obtain a license or a certificate of authority to do business
within the state.7" To procure this certificate the corporation must
file such information as is required by the state to facilitate its taxing provisions or to insure the corporation's compliance with a
particular state regulatory statute. 74 The particular information
required varies with the many state corporation statutes. With this
in mind, it seems useful to compare the filing requirements under
present New Mexico law and the counterparts in the Model Act.
Both the Model Act 7M and the New Mexico statutes 7 require
certain fundamental information to be set forth in the application
for a certificate of authority. This includes: (1) the name of the
corporation ;77 (2) a copy of the articles of incorporation or charter
72. These exceptions are, in the absence of statutory language, read into the
statute by the courts. See, e.g., International Text Book Co. v. Tone, 220 N.Y. 313, 115
N.E. 914 (1917).
73. See Union Brokerage Co. v. Jensen, 322 U.S. 202 (1944), upholding and justifying a state's requirement for the filing of information to obtain a license.

74. See Vernon's Tex. Bus. Corp. Act Ann. art. 8.05, Comment of the Bar Committee, requiring an affidavit that the corporation is not violating state antitrust laws.
75. Model Act § 103.
76.

N.M. Stat. Ann. § 51-10-4 (Supp. 1965).

77. Model Act § 103 (b) contains a requirement that if the name of the corporation
does not contain the word "corporation," "company," "incorporated," or "limited" (or

an abbreviation thereof) the corporation must select, in its application, one of these
words to be added to its name for use in the state. N.M. Stat. Ann. 51-2-8 (Repl.
1962) imposes a similar name requirement for domestic corporations; the limitation,
however, is not made applicable to foreign corporations.
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of the corporation;8 (3) a designation of the corporation's principal office in New Mexico and the name and address 7 of the corporation's registered agent"0 in New Mexico, and (4) the purpose
or purposes of the corporation that it proposes to pursue in the
8
transaction of business in New Mexico. 1
2
Certain additional information required under the Model Act
83
is also required in conjunction with the administrative practice of
the New Mexico State Corporation Commission and must be included in the corporation's annual report:"' (1) the names and
addresses of the directors and officers of the corporation ;81 (2) an
estimate, expressed in dollars, of the value of all property to be
owned by the corporation (wherever located)"8 for the following
year; (3) an estimate, expressed in dollars, of the value of the
property of the corporation located within New Mexico on the date
of the report, 7 and, (4) an estimate of the gross amount of business8 8 which will be transacted by the corporation during the next
year," both within and without the state.
The Model Act, section 103, requires, in addition to the information above, further information not required by the New Mexico statutes: (1) the date of incorporation and the period of
78. Model Act § 104. This section also requires all amendments to the articles of
incorporation. New Mexico statutes make no provision for amendments; presumbaly
they would be required by giving the word "articles" a generic construction.
79. New Mexico requires the agent's "place of abode." Under Model Act § 11, the
agent's business address is identical with the corporation's registered office in the state.
80. Model Act § 11 permits the agent to be either (1) an individual resident in
the state, (2) a domestic corporation, or (3) a foreign corporation authorized to
transact business in the state. Under N.M. Stat. Ann. § 51-10-4 (Supp. 1965) the agent
must be a domestic corporation or a natural person of full age actually residing in
the state.
81. The New Mexico phraseology is "the character of business which it is to transact in this state." N.M. Stat. Ann. § 51-10-4(A) (Supp. 1965).
82. Model Act § 103.
83. N.M. Stat. Ann. § 51-10-4(A) (Supp. 1965) does not specify that the corporation include an annual report with its application.
84. N.M. Stat. Ann. § 51-21-2 (Repl. 1962) specifies the information required for
annual reports.
85. N.M. Stat. Ann. § 51-21-2 (Rep]. 1962) requires the corporation to include
also the date of the expiration of their terms.
86. N.M. Stat. Ann. § 51-21-2(B) (2) (Repl. 1962) also requires the specific location of such property.
87. Ibid. The location of the property within New Mexico must again be set forth.
88. The terminology of N.M. Stat. Ann. § 51-21-2(B) (3) (Repl. 1962) is "total
gross receipts derived from its business and property."
89. Ibid. The New Mexico requirement, being in the nature of an annual report,
is based on the gross receipts during the previous year.
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duration of the corporation; 90 (2) the address of the principal
office of the corporation in the state or country under the laws of
which it is organized, 9 and (3) such additional information as may
be necessary or appropriate in order to enable the State Corporation Commission to determine whether the corporation is entitled
to a certificate of authority to transact business in New Mexico and
to determine and assess the fees and franchise taxes payable.9" Because of the Model Act's method of computing the franchise and
license fees payable by a foreign corporation,9 3 the application must
also set forth: (1) a statement of the aggregate number of shares
which the corporation has authority to issue, itemized by classes,
par value of shares, shares without par value, and series, if any,
within a class ;94 (2) the aggregate number of shares issued itemized
in the same manner, 95 and (3) a statement, expressed in dollars,
of the amount of stated capital of the corporation."
Conversely, New Mexico presently requires information not required under the Model Act: (1) the amount of the capital stock
of the corporation authorized; (2) the amount of capital stock
actually issued and outstanding;97 (3) the amount of capital stock
subscribed for and the amount of treasury stock held by the corporation; 98 (4) a balance sheet of the financial position of the corporation indicating data prescribed by the commission ;99 (5) the number
of the corporation's emergency school tax license,' ° and (6) the
date for the next annual meeting of the stockholders for the election of directors. 101
Thus, New Mexico statutes and the Model Act require similar
information with the application for authority to do business within
the state. The New Mexico statutes, however, impose a further
90. Model Act § 103(c).
91. Model Act § 103 (d).
92. New Mexico has no similar "catchall" provision.
93. Model Act §§ 124, 126.
94. Model Act § 103 (h).

95. Model Act § 103 (i).
96. Model Act § 103 (j). "Stated capital" is defined in Model Act § 2(j); see note
171 infra.
97. N.M. Stat. Ann. § 51-10-4(A) (Supp. 1965). The amount of capital stock is
used in the computation of the franchise tax in N.M. Stat. Ann. § 51-13-2 (Supp. 1965).
98. N.M. Stat. Ann. § 51-21-2(B) (1) (Repl. 1962).

99. N.M. Stat. Ann. § 51-21-2(B) (4) (Repl. 1962). N.M. Stat. Ann. § 51-21-3 (Repl.
1962) requires the State Corporation Commission to prepare and make available the
appropriate forms used in the corporate annual reports together with a definition of
the financial terms.
100. N.M. Stat. Ann. § 51-21-2(C) (Repl. 1962).
101. N.M. Stat. Ann. § 51-21-2(A) (3) (Repl. 1962).
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obligation. The foreign corporation must, within thirty days, 10
publish (1) the names of the officers of the corporation; (2) the
amount of capital stock of the corporation; (3) the objects and
purposes of the corporation, and (4) all other essential information relating thereto, 18 in a newspaper of general circulation in the
county where the resident agent of the corporation resides.1 4 Failure to comply with this provision can result in a fine of not less than
one hundred dollars and, after twenty days notice, forfeiture of the
right to do business in the state.
IV
SERVICE UPON FOREIGN CORPORATIONS AUTHORIZED
TO DO BUSINESS WITHIN STATE

The scope of the Model Act's treatment of the service of process
on foreign corporations is limited to those foreign corporations
who have qualified to do business within the state. The Model Act
specifically provides that it does not limit or effect service of process
in any other manner permitted by law. 0 5 An appropriate analysis
of the Model Act and the New Mexico statutes is therefore limited
to those portions of the New Mexico statutes that are directed to
corporations that are, or at one time have been, authorized to
transact business within the state.
Both the Model Act and the New Mexico statutes contain provisions designed to insure that any corporation authorized to do
business in the state is readily available for service of process in
those suits brought against it. This confers an obvious benefit upon
the residents of the state. If the statutory procedure enabling a
valid service of process is not complex, the residents of the state
derive a greater benefit.
When the corporation files an application for a certificate of
authority to do business, the Model Act requires the corporation to
102. This thirty days starts running from the time of the filing of a certificate of
incorporation or an amendment thereto in the case of a domestic corporation. Presumably, in the case of a foreign corporation, it would run from the filing of an application for a certificate of authority to do business. The statutory language is not
clear on this point. N.M. Stat. Ann. § 51-12-3 (Repl. 1962).
103. This is the only "catchall" provision relating to information a foreign corporation must submit. One should assume that the State Corporation Commission could
not compel the disclosure of information through this publication requirement that it
could not require under N.M. Stat. Ann. §§ 51-10-4 (Supp. 1965), and -12-3 (Repl.
1962).
104. N.M. Stat. Ann. § 51-12-3 (Repl. 1962).

105. Model Act § 108.
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designate an agent upon whom service may be made. 0 6 This agent
must be maintained within the state at the corporation's registered
office.10 7 The corporation is required to notify the State Corporation Commission of any change in its registered agent.' 08 The failure to comply with any of these requirements is grounds for the
revocation of the corporation's certificate of authority. 10 9 New
Mexico has statutory provisions" 0 of the same import; the distinction between the two statutory schemes is that the Model Act more
explicitly provides for various contingencies than do the New
Mexico statutes. One example is that the Model Act sets forth a
procedure for a change in the registered agent arising from the
resignation of an agent and delineates the time when the resignation becomes effective. If, under the Model Act, the registered
agent should resign, the corporation is notified of this fact by the
State Corporation Commission; no such provision is made in the
New Mexico law. 1"
The Model Act provides for constructive service on the Secretary of State 1 2 if: (1) the corporation has failed to appoint or
maintain a registered agent in this state, or (2) such agent cannot
with reasonable diligence be found at the registered office, or (3)
whenever the certificate of authority of the corporation shall be
suspended"' or revoked." 4 The Secretary of State forwards the
106. Model Act § 103(e).
107. Model Act § 106.
108. Model Act § 107.
109. Model Act § 114(b), (c).
110. N.M. Stat. Ann. 51-10-4(A) (Supp. 1965) requires the designation of the
agent in the application for admission to do business. N.M. Stat. Ann. § 51-10-6 (Repl.
1962) provides for the appointment of a new agent or the revocation of the certificate
upon failure to do so.
111. Model Act § 107 provides that the registered agent may resign by filing a
written notice with the State Corporation Commission. The Commission must then
forward a copy of this notice to the corporation at its principal office in the state of
incorporation. The appointment of the agent terminates thirty days after receipt of
the notice by the Commission.
112. The Model Act has assumed that the administrative body governing corporations is the Secretary of State. In New Mexico, of course, it is the State Corporation
Commission. In most instances the two phrases can be used interchangeably. In the
area of constructive service, however, a distinction must be made; New Mexico has
provided for constructive service to be made on the Secretary of State unless service
is to be made when a corporation withdraws from the state in which case constructive
service is to be made on the State Corporation Commission. See N.M. Stat. Ann. §§ 5110-11, 21-3-5, -6 (1953, Repl. 1962).
113. "Suspension" is appropriate if the corporation has changed its name to one
not complying with the Model Act provisions in Model Act § 101.
114. Model Act § 108.
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process by registered mail to the corporation at its principal office
in the state of incorporation." 5 The corporation is given at least
thirty days in which to answer." 6
New Mexico provides for constructive service on the corporation
through the Secretary of State in three separate statutes. 1 7 These
statutes are often redundant in setting forth the circumstances
under which constructive service is allowed and the procedure to
be followed under each statute varies. It is necessary, therefore, to
make fine distinctions between the three statutes.
Section 21-3-611 provides for service "inall personal suits or actions hereafter brought in any court of this state""' to be made on
the agent of the corporation or its officers or directors. Constructive service is possible if: (1) the foreign corporation has not
designated an agent for service of process, 120 or (2) the agent appointed or any officer or director of the corporation cannot upon
"diligent search" be found within the state. If the agent, officers,
or directors cannot be found, the process server must file an affidavit to that effect and may then serve the Secretary of State.' 2 '
The Secretary of State then gives notice to the corporation by
telegram 122 directed to the corporation's principal place of business outside the state.123 The corporation then has thirty days after
124
notice to appear and answer.

Section 21-3-5 125 is applicable if the corporation has appointed
an agent who has died, resigned, moved from the state, or such
115. Ibid.
116. Model Act § 108: "Any service so had on the Secretary of State shall be returnable in not less than thirty days." Impliedly, this period begins running from the
date of service on the Secretary of State.
117. N.M. Stat. Ann. § 21-3-5, -6 (1953) ; N.M. Stat. Ann. 51-10-6 (Repl. 1962).
118. N.M. Stat. Ann. § 21-3-6 (1953).
119. This has not been construed. The term "personal action" is probably intended
to include all actions except those covered by prerogative writs (quo warranto, mandamus, prohibition, etc.) for which N. M. Stat. Ann. § 51-10-9 (Repl. 1962) sets out
the method of service.
120. As required by N.M. Stat. Ann. § 51-10-4 (Supp. 1965).
121. The Secretary must be given a duplicate copy of the process and service is
not complete until a fee of five dollars is paid.
122. N.M. Stat. Ann. 21-3-6(c) (1953). This is followed by forwarding a copy of
the process and summons by registered mail.
123. The statute then goes on to treat "principal place of business" as being synonymous with the "principal office" of the corporation. If the Secretary of State has no
record of the corporation's principal office, he forwards the process to such a place as
designated to be the corporation's principal office in an affidavit filed by the plaintiff
in the suit.
124. N.M. Stat. Ann. § 21-3-6(d) (1953).
125. N.M. Stat. Ann. § 21-3-5 (1953).
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agent canot with "due diligence" be found. 26 Constructive service
is also allowed under this section if the corporation has failed to
file its annual report within the time required. 2 7 The Secretary of
State must, within two days after service, notify the corporation
128
by letter directed to the corporation at its registered office.
Section 5 1-10-6129 provides for constructive service on the Secretary of State if the corporation's agent has died, moved from the
state, or become disqualified. In order for this section to be applicable, the corporation must fail for a period of thirty days to appoint another agent and the State Corporation Commission must
revoke the certificate of authority of the corporation. 8 0 The Secretary of State is required to mail a copy of the process to the corporation at its general office or to the address of some officer.'"'
Thus, one can conclude that, at least in one aspect, the Model
Act renders it easier for New Mexico citizens to secure a remedy
in their domestic forum. The process server must only attempt to
seek the corporation's agent at the corporation's registered office.
This is presumably a lesser burden than requiring the server to use
"due diligence"' 2 or to make a "diligent search" to find the agent
126. Note that this section does not require, as does N.M. Stat. Ann. § 21-3-6
(1953), that the process server also attempt to seek out the corporation's officers or
directors.
127. This section was enacted by Laws 1905, ch. 79, §48(2) and referred to the
annual report required by the Laws of 1905, ch. 79, §48(1) which was repealed by
Laws 1959, ch. 181, § 10 and replaced by the New Mexico Corporate Reports Act,
N.M. Stat. Ann. §§ 51-21-1 to -9 (Repl. 1962).
128. N.M. Stat. Ann. § 51-2-37 (Repl. 1962) provides that the terms "principal
office," "principal office in this state," and "registered office" are to be construed as
synonymous terms whenever used in the Laws 1905, ch. 79.
One must assume that notice must be sent, under this section, to the corporation's
principal office in the state of incorporation.Absent such a construction, it seems that
the statute is not reasonably calculated to give the foreign corporation actual notice of
the proceedings against it. This would be more true when one considers that constructive service is allowed when the corporation's agent cannot be found; it would be
absurd to assume that the Secretary of State could send notice only within the state
knowing that the corporation would not, because of the absence of its agent, ever receive such notice.
129. N.M. Stat. Ann. § 51-10-6 (Repl. 1962).
130. The only additional ground for constructive service afforded by this section
that is not afforded by N.M. Stat. Ann. § 21-3-5 (1953), is that constructive service is
possible if the agent has "become disqualified." This phrase has not been construed.
It would seem, therefore, that the resident seeking to serve a foreign corporation would
proceed under § 21-3-5 which does not require, as a condition precedent to its application, action on the part of the State Corporation Commission to revoke the certificate
of authority.
131. N.M. Stat. Ann. § 51-10-6 (Repl. 1962).
132. N.M. Stat. Ann. § 21-3-5 (1953).
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within the state." In addition, the uniformity in the procedure that
must be followed by the Secretary of State under the Model Act, 34
regardless of the ground for which constructive service is provided,
is a desirable feature for the corporation.' Similarly, there seems
to be no advantage accruing to either the foreign corporation or
the New Mexico resident by allowing process to be served on the
officers and directors of the foreign corporation; this simply requires the process server to search for the officers and directors before making constructive service on the Secretary of State.3 This
provision, as it exists under New Mexico law, is cumbersome to
both the corporation and the process server.
A final provision for constructive service is designed to meet situations in which a foreign corporation authorized to do business in
the state has voluntarily surrendered its certificate and withdrawn
from the state. The Model Act 3 7 and New Mexico statute3 " have
an identical provision; in such instances constructive service may
be made in "any cause of action arising in this state during the
time the corporation was authorized to transact business in this
state.

. .

."

The language of this provision would make it inapplic-

able to a situation arising in this chronological order: ( 1 ) the cause
of action accrues, (2) the corporation qualifies to do business in
the state, (3) the corporation withdraws from the state, and (4)
service is made. In this situation, service could presumably be made
on the corporation under the provisions of the rules of civil pro133. N.M. Stat. Ann. § 21-3-6 (1953).
134. Model Act § 108.
135. For one thing, the corporation does not have to anticipate service on its
officers or directors. It should be noted, however, that the corporation best protects itself by compliance with the statute requiring the presence of an agent within the state.
This is illustrated by the case of Silva v. Crombie & Co., 39 N.M. 240, 44 P.2d 719
(1935), in which a motion to set aside a default judgment against the corporation
was held to have been improperly vacated by the trial court despite the fact that the
Secretary of State did not mail a copy of the complaint to the corporation as required
by statute. The corporation's agent had left the state and no person was named to replace him. It did not appear whether the corporation was aware of its agent's default.
The court's holding was based on the doctrine that the state may impose, as a condition to granting its consent to the corporation to transact business in the state, such
conditions as are not repugnant to the Constitution or laws of the United States. In the
present case the legislature provided that: "The secretary of state acts for and on behalf of the corporation, as effectually as if he were designated in the charter as the
officer on whom process was to be served . . . ." Id. at 243,. 44 P.2d at 719-20. Hence,
the Secretary was the corporation's agent, not the plaintiff's so that his default did not
render the service of process incomplete.
136. See N.M. Stat. Ann. § 21-3-6 (1953).
137. Model Act § 112(d).
138. N.M. Stat. Ann. § 51-10-11 (Repl. 1962).
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cedure1 9 so that the plaintiff would not be without a remedy. Under
the present New Mexico statutes, however, the plaintiff's attorney
could fall into the trap of making service through the New Mexico
State Corporation Commission, as allowed under the withdrawal
statute, when proper service could be made only through the Secretary of State under the other constructive service statutes. 4 °
V
FILING FEES, LICENSE FEES, AND FRANCHISE TAXES

Except for the Model Act sections' 4 ' which impose fees to be
collected by the State Corporation Commission for the clerical task
of filing corporate documents, the proponents of the Model Act
have had little success in urging the adoption of its taxing provisions. 4' This failure may be attributed in part to the reluctance of
various state corporation commissions to endorse an act that would
require the revision of the administrative processes for assessing
and collecting taxes. 4 3 An additional reason is that the Model Act
-once stripped of its offer of state to state uniformity-presents
little improvement over a state's existing tax laws. A brief comparison of the New Mexico and Model Act approaches to the computation of the amount of tax to be imposed should be useful,
nevertheless, in pointing out two aspects of the present New Mexico law that require legislative attention.
Both New Mexico and the Model Act impose certain costs upon
foreign corporations' 4 4 which must be paid in order to preserve the
corporation's existence within the state.14 The first is a series of
139. N.M. Stat. Ann. § 21-3-6(a) (1953) or N.M. Stat. Ann. § 21-3-16 (Supp. 1965).
140. N.M. Stat. Ann. §§ 51-3-5, -6 (1953).
141. Model Act §§ 121, 122
142. See 2 Model Business Corporation Act Annotated §§ 125-127, at 715 (1960).
No jurisdiction has adopted the Model Act provisions for the assessment and collection
of franchise taxes.
143. The Model Act attempts to present a complete embodiment of the adminis-

trative procedures to be followed by the State Corporation Commission in addition to
presenting what might be termed the "substantive" law applicable to corporations.
Model Act § 127, for example, sets forth the procedure for the assessment of the annual franchise tax. This section covers the date of assessment and provides for mailing notice of delinquency to the corporation; it also empowers the State Corporation
Commission to hold hearings on objections to the assessments.
144. Although this Note is directed toward the treatment of foreign corporations,

one should note that the taxing provisions under the Model Act and present New Mexico law use the same treatment for the taxation of both domestic and foreign corporations.
145. It is beyond the scope of this Note to examine the New Mexico laws imposing

income or property taxes on foreign corporations.
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nominal fixed charges payable to the State Corporation Commission for the performance of ministerial duties. 46 The second is a
"license fee" which ordinarily must be paid only once during the
term of the corporation's authority to do business within the
state.'4 7 This license fee is paid for the privilege of doing business
within the state. 4 s The third is a "franchise tax." This is paid annually and is more in the nature of a property tax than is the license fee. 4 ' Although the basic taxes to be paid by the corporation
are similar in nature under New Mexico law and the Model Act,
the two statutory schemes differ in the method of computing the
amount of tax due for both the franchise and the license tax.
The New Mexico franchise tax is imposed upon a foreign corporation when it obtains a certificate of authority to do business in
New Mexico and upon an increase in the amount of capital stock
authorized.' 50 This fee is computed by applying a rate of ten cents
for each 1,000 dollars to the total amount of capital stock authorized regardless of whether this capital stock represents property
within or without the state.' 5 ' A fee, computed at the same rate, is
imposed on the amount of any increase in the corporation's authorized capital stock. There is, in both instances, a minimal fee that
must be paid,15 2 but, oddly enough, there is a limitation on the max146. E.g., filing articles of merger and issuing certificates of merger or consolidation; filing an application to reserve a corporation name; filing a statement of change
of address of registered office or change of registered agent; filing an application for
a certificate of authority to transact business in this state, etc. Model Act §§ 121, 122.
147. N.M. Stat. Ann. § 51-12-1 (Repl. 1962) imposes both the "license" fee and the
various fees for filing documents. Both are denominated "fees" in the statute. The distinction is that the "fee" for filing certificates of authority to do business in the state is
determined by the amount of authorized capital stock of the corporation but the "fee"
for filing a document such as the annual corporate report is a fixed amount-five
dollars.
148. See Note, 38 Harv. L. Rev. 361, 367 (1924).
149. Ibid. The distinction between a privilege (excise) tax and a property tax becomes important when the foreign corporation claims that it is being denied equal protection under the laws or that the state is attempting to tax the corporation's interstate
commerce.
150. Both New Mexico and Model Act § 124 impose the license fee when a corporation increases its capital; the fee is based upon the amount of the increase. See
N.M. Stat. Ann. § 51-12-1 (5) (Repl. 1962).
151. N.M. Stat. Ann. § 51-12-1(4) (Repl. 1962) provides that the tax is imposed at
the rate of ten cents for each $1,000 of "the total amount of capital stock authorized."
This language would not bear the construction that the corporation was not to pay on
stock represented by property without the state.
152. On obtaining the certificate of authority to do business, the fee is twenty-five
dollars. Upon the increase in capital stock, the minimum fee is twenty dollars. N.M.
Stat. Ann. § 51-12-1 (4), (5) (Repl. 1962).
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imum amount of the fee to be collected only when the tax is being
paid upon an increase in the amount of capital stock. 153
The Model Act 5 4 imposes a license fee on the foreign corporation based on the authorized stock of the corporation "represented
in this state."' 5 The number of shares represented in the state is
determined by prorating the total number of authorized shares.
Two ratios are used: the ratio of the gross amount of business
transacted by the corporation within the state to the total gross
amount of business transacted by the corporation; and the ratio
of the value of the property held by the corporation within the
state to the total value of all the corporation's property. 6 The information contained in the corporation's application for a certificate of authority to do business in the state makes available the
necessary figures. 15 7 The Model Act sets no minimum fee to be paid

and, it is to be admitted, would provide little revenue in the form
of franchise fees. 5 8
Although New Mexico is not alone in computing a license fee on
the basis of a foreign corporation's entire capital stock,119 there
would seem to be little to commend the policy. It tends to discourage large corporations from qualifying to do business in the
state or it encourages the large corporation to transact business
in the state in a manner that will not subject the corporation to the
full impact of the license fee. For example, the corporation can
establish a branch of the company by either establishing a subsidiary
153. The license fee on the increase of the capital stock of a foreign corporation
cannot exceed $5,000. N.M. Stat. Ann. § 51-12-1 (5) (Repl. 1962). At the present rate of
taxation, this limitation is of importance only to those foreign corporations having more
than $50 million of authorized stock. There is no limitation on the maximum fee that
may be imposed when the corporation applies for a certificate of authority.
154. Model Act § 124.
155. Ibid. The total number of shares is determinative irrespective of whether
the shares are par or no-par stock.
156. Model Act § 124.
157. Model Act §103 (h), (k).
158. Although the Model Act does not explicitly provide that the license fees are
to be computed from the proration of the value of the property and the gross amount
of business in the state as estimated for the following year by the corporation, this
must be the result intended. Model Act § 103 (k) requires such an estimate to be included with the application for a certificate of authority. Absent this construction, and
assuming that the corporation has not been unlawfully transacting business in the
state prior to its application for a certificate of authority, the license fee would be
nothing because there would be no shares of the corporation represented in the state.
159. See, e.g., Idaho Code Ann. § 67-910 (Supp. 1963); N.J. Stat. Ann. § 14:16-1
(1937) ;Va. Code Ann. § 58-444 (Repl. 1959).
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in the state or having a subsidiary foreign corporation qualify to
do business in the state; or the corporation could establish a series
of distributors as the automobile manufacturers have done. 1'0 Such
a provision in the computation of license fees can only serve to deter the foreign corporation from coming into the state or to force
the foreign corporation to find a means of circumventing the effect
of the provision.
The annual franchise tax imposed by the New Mexico statutes'"'
is computed on the "book value of" the foreign corporation's
"authorized and issued capital stock represented by its property
and business in this state."' 16 2 An annual minimum franchise tax of
ten dollars is imposed on each corporation "for the privilege of
having or exercising its corporate franchise in this state."' 16 This
franchise tax, being in the nature of a tax upon the value of a corporation's property, is subject to the scrutiny of the equal protection
clause of the Constitution.6 Were this tax sought to be imposed
on all the corporation's assets wherever located' 6 5 or upon the corporation's authorized but unissued stock, 66 it would be held unconstitutional.
There is an administrative problem inherent in New Mexico's
imposition of the franchise tax on the "book value" of the corporation's authorized and issued capital stock. This problem is simply
that the corporation may avoid a portion of the franchise tax lawfully due by the use of low-par stock. The New Mexico statutes 67
do afford the State Corporation Commission a means of computing
the value of no-par stock for the purposes of fees and taxes. Here
the Commission is given considerable discretion. It may: (1) consider the stock as being equivalent to a share having a par value of
one hundred dollars; or (2) use the actual value of such stock, or
(3) adopt any other basis which will "justly carry out the provi160. See Note, 5 J. Pub. L. 263, 265 (1956).
161. N.M. Stat. Ann. §§ 51-13-1 to -12.1 (Repl. 1962).
162. N.M. Stat. Ann. § 51-13-2 (Supp. 1965).
163. N.M. Stat. Ann. § 51-13-2(B) (Supp. 1965).
164. See Hanover Fire Ins. Co. v. Carr, 272 U.S. 494 (1926). See also 38 Harv.
L. Rev. 361 (1924).
165. Air-Way Elec. Appliance Corp. v. Day, 266 U.S. 71 (1924) (equal protection
of the laws).
166. There exists some question whether such a tax imposed on the capital stock
authorized without any reference to the amount of stock issued, is not either (1) the
imposition of a burden on interstate commerce; (2) a denial of due process, or (3) a
denial of equal protection of the laws. See Comment, 22 Va. L. Rev. 958 (1936) ; Colbert & Pike, Taxation of Foreign Corporations,5 U. Cinc. L. Rev. 54, 74 (1931).
167. N.M. Stat. Ann. § 51-4-12 (Repl. 1962).
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sions of the statutes of this state. ' ' 6" Unfortunately, no similar
authority is given the Commission if a corporation were to choose
a par value far below the actual value of the stock.
the Model Act
The computation of the franchise tax due under
17
6 9
is analogous to its computation of the license fee. The tax rate 171
is applied to that proportion of the corporation's stated capital
that is represented in the state by determining the value of the
property held by the corporation in the state and the gross amount
of business transacted by the corporation in the state. 72 Because
the corporation's stated capital is dependent upon the par value of
the corporation's stock, or the amount of capital credited by the
board of directors to stated capital if the corporation issues no-par
franchise tax due is subject to the connivance
stock, the amount of
7
of the corporation. 3
A comparison of the Model Act provisions and the New Mexico
statutes present the legislature with an important policy decision. If
the Model Act provisions were adopted, the license and franchise
taxes imposed on a foreign corporation would become minimal.
To be balanced against this revenue consideration are the economic
advantages that could accrue to the state from the resulting increase in the number of foreign corporations qualifying to do business in New Mexico. Even if the present computation of license fees
and franchise taxes is retained, the legislature should consider
168. Ibid. The State Corporation Commission is empowered to require such statements of fact as may be reasonable and pertinent to ascertain the proper value to be
assigned to no-par stock. The corporation could go through similar manipulations of
its stated capital to avoid franchise taxes under the Model Act. See note 170 and accompanying text infra.
169. Model Act § 126.
170. The rate suggested in the Model Act § 126 is one-twentieth of one per cent.
171. "Stated capital" is defined in § 2(j) of the Model Act to be the sum of (1)
the par value of shares issued having a par value, (2) the amount of consideration
received for no-par stock that has not been allocated to capital surplus by the board
of directors (Model Act § 19), and (3) such amounts transferred to stated capital
(e.g., by exchange or conversion of shares under Model Act § 17, by action of board
of directors under Model Act § 19, by payment of a share dividend under Model Act
§ 40, or by amendment of the articles of incorporation under Model Act § 53) minus
authorized reductions (e.g., by amendment to the articles under Model Act § 53, by the
redemption and cancellation of shares under Model Act § 61, by cancellation of reacquired shares under Model Act § 62, or by consent of the shareholders under Model
Act § 63).
172. The corporation may also elect under Model Act § 126(a) to have its annual franchise tax based on its entire stated capital. Model Act § 126(b) provides that
the corporation's entire stated capital is to be used for the computation of the tax if
the corporation has failed to file its annual report as required by Model Act § 119.
173. See the definition of "stated capital" in note 171 supra.
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amendments in two areas: (1) the license fee should be computed
on the basis of property and business of the corportion within the
state and (2) the State Corporation Commission should be given
some administrative discretion in the imposition of the franchise tax
on low-par stock corporations.
VI
ADMINISTRATIVE REVOCATION OF A CORPORATION'S CERTIFICATE
OF AUTHORITY TO DO BUSINESS

The Model Act 1 74 empowers the State Corporation Commission
to suspend 175 or revoke the certificate of authority of a foreign
corporation for failure to comply with particular provisions of the
Model Act. The power to suspend the corporation's certificate is
limited to those instances in which a corporation has assumed a
name that is not one under which the corporation would have
originally been granted a certificate.17' This suspension of the right
of the corporation to do business in the state is self-operatingrequiring no action by the State Corporation Commission-and
continues until the corporation has again changed its name to one
available to it under the laws of the state. 7 7 Because the certificate
is only "suspended" in this instance rather than "revoked," the
174. Model Act §§ 102, 114.
175. Model Act §102. The "suspension" provision is only applicable to instances
in which the corporation changes its name to an unacceptable one. Presumably the
drafters of the Model Act believed that a violation of the name provisions-it being
possible that the corporation would be unaware that its new name was one already in
use (See Model Act §101)-should not subject the corporation to the more severe
ramifications of a revocation of its certificate of authority.
176. Model Act § 101. The corporate name must contain the word "corporation,"
"company," "incorporated," "limited," or an abbreviation thereof, shall not imply that
the corporation was organized for any purpose not contained in its articles, and shall
not be deceptively similar to a name in use or reserved for the use of another corporation.
177. It is possible, under the Model Act, for the corporation to be in a state of
limbo. Under a literal construction of Model Act § 102, the corporation must not
transact any business in a state until it has changed its name to one available to it.
The State Corporation Commission determines whether the proposed name qualifies
(or does not qualify when first changed so as to call into effect Model Act § 102).
There would seemingly always be a period of time that, until the Commission made
its determination, the corporation would not know whether it was authorized to
transact business or not. If the corporation did transact business during this period,
it would be subject to the sanctions imposed on foreign corporations unlawfully
transacting business in the state. This result would not be unduly harsh on the corporation so long as the provision for a $200 penalty imposed by present New Mexico
law on foreign corporations not authorized to do business in the state is deleted. If the
penalty provision is retained, as suggested in text accompanying note 67 infra, attention must also be given to Model Act § 102.
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corporation does not have to recomply with the procedures for procuring a certificate initially. 7 "
The Model Act would empower the State Corporation Commission to revoke the certificate of authority of a foreign corporation
in five instances: (1) failure to appoint and maintain a registerd
agent as required by the Model Act;.7 (2) failure to file a statement of a change in its registered office or registered agent; 8 o (3)
failure to file its annual report within the time prescribed, or failure
to pay any fees, franchise taxes, or penalties;' 8 i (4) failure to file
amendments to the corporation's articles of incorporation,8 2 and
(5) failure to file any articles of merger."' In addition, the State
Corporation Commission is given broad authority to revoke the
certificate when the corporation has made a misrepresentation in
any material matter in a report or document submitted pursuant to
the Model Act. 1' 4 In every case the Commission must, before revocation, give the corporation sixty days notice and the corporation
may prevent the revocation by correcting the omission or misrepresentation.185
Under present New Mexico law, the corporation may lose its
right to do business within the state in only three instances: ( 1 ) for
failure to maintain an agent or failure to file upon a change in registered agent; 8 ' (2) failure to pay its annual franchise taxes,8 7
and (3) failure to file its annual report. 8 If the ground for revocation is failure to maintain or file a statement of change in the registered agent, the State Corporation Commission is empowered to
revoke the certificate by a mere entry on its records; the Commission does not have to give notice to the corporation. The prerequisite
to the Commission's action is only that the Commission is satisfied
178. See Model Act §§ 103, 104, 124 (relating to license fee payable by a foreign
corporation).
179. Model Act § 106.
180. Model Act § 107.
181. See Model Act §§ 121, 122, 124, 126, 128.
182. Model Act §109. New Mexico does not require the corporation to file amendments as such. However, N.M. Stat. Ann. § 51-21-5 (Repl. 1962) requires the filing of
supplemental reports in the event of specified changes in the corporation's management.
183. Model Act § 114(d).
184. Model Act § 114(e).
185. Model Act § 115. This same administrative procedure is followed regardless
of the grounds for revocation.
186. N.M. Stat. Ann. § 51-10-6 (Repl. 1962).
187. N.M. Stat. Ann. § 51-13-2.1 (Repl. 1962).
188. N.M. Stat. Ann. § 51-21-7 (Repl. 1962).

OCTOBER 1966]

NO TE

that the omission has continued for thirty days. 8 ' If the corporation
has failed to file its annual report, the State Corporation Commission must give thirty days notice of the corporation's default to its
statutory agent. At the end of this period, the corporation becomes
liable for a penalty of from one hundred to one thousand dollars,
and the corporation's permit to do business in the state is thereupon
cancelled. If the corporation has failed to pay its annual franchise
taxes, the State Corporation Commission must notify the corporation of its delinquency by certified mail to its principal office. Should
the taxes not be paid within ninety days after posting this notice,
the corporation forfeits the right to do business in the state. 19° In
the latter case the corporation may reinstate itself, however, at
any time within two years, by paying the franchise taxes, penalties
and interest, and a reinstatement fee.' 9 '
It is apparent from this brief analysis that the Model Act presents one advantage over the piecemeal 92 New Mexico legislation.
The Model Act affords uniformity in the administrative procedure
regardless of the particular grounds for the revocation. The New
Mexico provisions vary in whether notice must be given to the corporation, in the amount of notice required, and to where notice
must be sent; the revocation of the certificate may be self-executing
or may require some administrative proceeding; and the violation
of the statute may or may not carry a provision for a monetary
penalty. One may safely conclude that the Model Act conceals
fewer hazards for the foreign corporation's attorney than does
present New Mexico law.
189. N.M. Stat. Ann. § 51-10-6 (Repl. 1962) has not been construed by the New
Mexico Supreme Court. The corporation upon the death, removal, or disqualification
of its agent, must file a written appointment of another within thirty days; "then the
state corporation commission, upon being satisfied that such omission has continued
for thirty days" shall revoke the certificate of authority. A literal construction, therefore, would give the corporation a total of sixty days, as a minimum, from the date
of death or disqualification of the agent, to appoint another.
190. N.M. Stat. Ann. § 51-21-7 (Repl. 1962). The notice requirement is satisfied
by mailing written notice.
191. The amount of the reinstatement fee is five dollars. N.M. Stat. Ann. § 51-132.1(A) (Repl. 1962). If the corporation fails to file a request for reinstatement within
two years, the Commission is empowered to file a petition with the district court of
Santa Fe County to have the name and records of the delinquent corporation stricken.
N.M. Stat. Ann. § 51-13-2.1 (B) (Repl. 1962).
192. N.M. Stat. Ann. § 51-21-7 (Repl. 1962), relating to the failure to file an annual report, was enacted by Laws 1959, ch. 181, § 7; N.M. Stat. Ann. § 51-13-2.1
(Repl. 1962) was adapted from Laws 1935, ch. 116, § 2; and N.M. Stat. Ann. § 51-10-6
(Repl. 1962) was part of the basic corporate act enacted by Laws 1905, ch. 79, § 104.
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VII
VOLUNTARY WITHDRAWAL OF FOREIGN CORPORATION

The Model Act 19 sets forth a procedure by which a foreign
corporation may surrender its authority to do business in New
Mexico. In order to comply the corporation must: (1) state that
it is no longer transacting business in the state; (2) consent to
substituted service upon the State Corporation Commission in any
action based upon a cause of action arising in the state during the
time the corporation was authorized to transact business in the
state, and (3) furnish such information as is necessary for the
State Corporation Commission to be able to assess any unpaid fees
or franchise taxes. 9 ' The surrender of authority becomes effective
upon the issuance of a certificate of withdrawal by the State Corporation Commission.19 5 New Mexico corporate statutes presently
afford a similar procedure. Under section 51-10-11 any foreign
corporation may withdraw from the state if it has paid all fees
due "and has otherwise complied with the laws of the state of New
Mexico"' 9 6 by surrendering its certificate of authority. The corporation must agree that service may be made upon the corporation
"inany suit based upon contracts or torts or cause of action arising
in the state of New Mexico during the time the corporation was
authorized to transact business in this state"' 9 7 by serving the State
Corporation Commission.
In addition, in order for the foreign corporation to withdraw
from the state under present New Mexico law, an officer"" s of the
corporation must certify "to the effect that no amount of the capital
stock of the corporation is represented by property located and
business transacted within the state." ' 9 It is submitted that this
requirement is economically unwise for several reasons. First, a
corporation having done business in New Mexico for several years
may find itself no longer actively conducting business in the state.
Justifiably, this corporation would withdraw from the state in order
193. Model Act § 112.
194. This requirement entails information about the financial structure of the
corporation including the aggregate number of shares authorized and issued by the
corporation itemized by classes, par values, and series and a statement of the stated
capital of the corporation. Model Act § 112(f)-(i).
195. Model Act § 113.
196. N.M. Stat. Ann. § 51-10-11 (Repl. 1962).

197. See Wester v. Trailmobile Co., 59 N.M. 73, 279 P.2d 526 (1955).
198. President, or vice-president and secretary or assistant secretary.
199. N.M. Stat. Ann. § 51-10-11 (Repl. 1962).

(Emphasis added.)
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to avoid the state franchise taxes.2 00 In order to do so, however, the
corporation must withdraw all of its property from the state. This
would include property such as bank accounts that represents
capital needed within the state. The corporation would be forced
to terminate contacts within the state that would not, had the corporation never filed for a certificate of authority, be sufficient to
constitute "doing business." Second, a foreign corporation, being
apprehensive of this legislative trap, might be discouraged from
filing originally. This latter possibility would be very tempting for a
foreign corporation that was conducting business within New Mexico in a manner that did not constitute "doing business" in the
statutory sense, for example, making loans secured by real estate
in New Mexico. 20 ' This corporation might consider the expansion
of its activities in New Mexico and comply with the requirements
to qualify to do business within the state were it not for the realization that if it were later forced to abandon its new enterprise, it
must also terminate its investments in the New Mexico real estate.
200. This hypothetical may not be entirely valid because of N.M. Stat. Ann. § 5121-9 (Repl. 1962) which provides that any corporation "no longer engaged in active
business in this state or in carrying out the purposes of its incorporation" may file a
statement to that effect in lieu of the required annual report. The imposition of the
franchise tax under N.M. Stat. Ann. § 51-13-2 (Supp. 1965) is based upon information
ordinarily contained in the annual report. This latter section imposes a tax upon every
corporation "engaged in any business in this state." In State v. Old Abe Co., 43 N.M.
367, 94 P.2d 105 (1939), this phrase was held not to include a mining corporation
whose only activities were to hold a shareholder's meeting, to hold an annual director's meeting, to pay its taxes, to file necessary corporate reports, and the filing of a
notice to hold an unpatented placer mining claim. A corporation which does only
those things necessary to retain its property intact and to maintain its corporate existence was held not to be engaged in business so as to be liable for the payment of tax.
In any event, however, there exists a considerable gap between the business a
corporation could carry on without being required to procure a certificate of authority
to "do business," and the lesser degree of activity necessary to subject the corporation
to the taxation on corporations engaged in any business in this state. See Isaacs, An
Analysis of Doing Business, 25 Colum. L. Rev. 1018, 1024 (1925):
The least degree is that which will permit service of process in a suit against
a foreign corporation. For this the business done must be of such a character
as to warrant the inference that the corporation is present in the jurisdiction
where service is attempted. A higher degree is necessary to subject such a corporation to a tax on its activity, namely, continued efforts in the pursuit of
profit and gain, and such activities as are essential to these purposes. A still
higher degree is the standard for application of statutes requiring qualification in the state, as where the activities of the corporation indicate a purpose
to regularly transact business.
201. N.M. Stat. Ann. § 51-10-4(B) (Supp. 1965), exempts foreign corporations
making loans on real estate mortgages from the filing requirements provided that such
activity does not constitute "doing business" under N.M. Stat. Ann. § 51-10-4(A)
(Supp. 1965).
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It would be appropriate for the legislature to inquire into the
soundness of this requirement regardless of whether the Model Act
is enacted.
CONCLUSION

The Model Act's treatment of foreign corporations doing business within the state is open to the criticism that it often takes a
middle road, codifying only the noncontroversial positions. A more
revolutionary work would, however, not be able to offer wide acceptance and uniformity. A widely accepted uniform act is particularly valuable to a state, such as New Mexico, virtually devoid of
judicial precedent in corporate law. At present, thirteen states have
adopted the Model Act almost intact; three more have new legislation closely akin to the Model Act.2 °2 This insures a reservoir of
judicial interpretation for the future. In turn, predictability in the
interpretation of the law will tend to encourage foreign enterprises
to either incorporate within New Mexico or to qualify to do business in the state.
The Model Act presents no fundamental change in present New
Mexico law relating to foreign corporations. It does, however,
clarify the law in several areas, one example being the Model Act's
definition of "doing business." In numerous situations the Model
Act makes explicit what present New Mexico law leaves to assumption, speculation, or surmise. The New Mexico statutes are often
silent or redundant. Inartistic draftsmanship and ambiguity prevail
in the New Mexico statutes. It is submitted that the adoption of
the Model Act would be a valuable clarification of the law regarding foreign corporations doing business in New Mexico.
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202. The Model Act has been used as the basis for the new business corporation
acts of Wisconsin (1951), Oregon (1953), District of Columbia (1954), Texas (1955),
North Carolina (1955), Virginia (1956), North Dakota (1957), Alaska (1957), Colorado (1958), Iowa (1959), Utah (1961), Wyoming (1961), Mississippi (1962), and
Nebraska (1963). In addition the Model Act has been used in part in the acts of
Maryland (1950), Alabama (1959), and Connecticut (1959). See the preface to 1
Model Business Corporation Act Annotated at v (1960, Supp. 1965).
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